
Jane Salem, Elizabeth Vines, 

Staff Attorneys 





• Trial Court Staff Attorneys: 



Trial Court level: 
• Organize files. 
• Attend the hearings, observe, take notes, help draft the resulting order. 
• Review motions, discuss them with the Chief Judge, help draft order. 
• Draft orders on status conferences and other non-evidentiary hearings. 
• Schedule hearings. 
• Answer questions from self-represented parties and counsel. 
• Proofread draft orders from all judges. 
• Administer the blog. 
• Legal research for Chief Judge. 
• Keep the Chief Judge organized. 
• Serve as a sounding board/devil’s advocate. 

 



• Appeals Board Staff Attorneys: 
 
– Assist in drafting proposed opinions. 

 
– Draft proposed orders disposing of motions. 

 
– Proofread/edit. 

 
– Track cases for oral argument. 

 
– Research. 

 
– Assist in preparing presentations. 



• Staff attorneys in both courts don’t: 

 
– Decide cases. 

– Decide how to handle a motion. 

– Give legal advice. 

– Engage in ex parte communications. 

– Interpret the law. 

– Interpret our courts’ cases. 



Outlaw: Inaccuracies in your PBD 



• Identify each issue you are appealing.  Don’t risk waiver of 
an issue. 

 

• File it timely.  The notice of appeal is jurisdictional.  If it is 
not filed timely, the Appeals Board does not have 
jurisdiction. 

 

• Don’t use outdated forms.  Use the version currently 
appearing on the website. 



Angel: Communicate with the mediator 

Outlaw: “Global” defenses 

Tenn. Comp. R. & Regs. 0800-02-21-.11; § 50-6-236 

 



Angel: Organized 
medical records; 
Tenn. R. & Regs. 
0800-02-21-
.16(6)(a) and the 
Standing Order 



• If you don’t want to file a transcript, file a joint statement 
of the evidence. 

 
– Key word: “joint.”  A “statement of the evidence” that is not agreed 

to by the parties AND approved by the trial judge is, if anything, a 
brief. 

 

– Interlocutory appeal: Tenn. Comp. R. & Regs. 0800-02-22-.02(1) 

– Compensation appeal: Tenn. Comp. R. & Regs. 0800-02-22-.03(1) 



Outlaw behavior 
“Without a transcript or statement of the evidence, we cannot know what 
evidence was presented to the trial court beyond the exhibits that were 
admitted into evidence and the testimony as summarized in the trial court’s 
order.  Review of a trial court’s decision is accompanied by a presumption that 
the factual findings are correct. . . . [A]n incomplete appellate record is fatal to an 
appeal on the facts, and a reviewing court must conclusively presume that the 
evidence presented supported the facts as found by the trial court.  In cases 
where no transcript or statement of the evidence is filed, the appellate court is 
required to presume that the record, had it been properly preserved, would 
have supported the action of the trial court.”  Moffitt v. Allied Metals Co., No. 2016-
02-0282, 2018 TN Wrk. Comp. App. Bd. LEXIS __ (Tenn. Workers’ Comp. App. Bd. 
Apr. 30, 2018) (citations and internal quotation marks omitted). 

 



• Don’t submit documentation to the Appeals Board that you did not 
submit to the Court of Workers’ Compensation Claims. 

 

• If there is a problem with the record, cure it in the trial court.  File a 
motion; preserve an objection. 

 

• “[W]e will not consider on appeal testimony, exhibits, or other materials 
that were not properly admitted into evidence at the hearing before the 
trial judge.”  Hadzic v. Averitt Express, No. 2014-02-0064, 2015 TN Wrk. Comp. 
App. Bd. LEXIS 14, at *13 n.4 (Tenn. Workers’ Comp. App. Bd. May 18, 2015). 

 

• We also will not address issues not addressed by the trial court.  Failure to raise 
an issue at the hearing usually constitutes waiver of the issue on appeal. 



Angel: Call/e-mail to schedule Outlaw (sort of): 
Excess pleadings 



Tenn. Comp. R. & Regs. 0800-
02-21-.14(1); Hadzic v. Averitt 
Express 

Angel: Meaningful, succinct 
statement of the critical 
facts 



• At the risk of stating the obvious, file one. 
– Don’t simply file the same brief with the Appeals Board that you 

filed in the trial court. 

– Provide authority for your arguments and include the citation. 

– Proofread. 

– Rules and regulations 

• Interlocutory appeals: Tenn. Comp. R. & Regs. 0800-02-22-.02(2) 

• Compensation appeals: Tenn. Comp. R. & Regs. 0800-02-22-.03(3) 

• Practices and Procedures § 5 



Outlaw Behavior 
“[W]e note that [litigant] cites Tennessee Code Annotated section 
§ 50-6-217(a)(3) (2016) (repealed 2017) in support of its 
argument . . . . Section 50-6-217(a)(3) authorized us to reverse or 
modify a trial court’s decision if the rights of a party were 
prejudiced because the findings of the trial judge were ‘not 
supported by evidence that is both substantial and material in 
light of the entire record.’  However, as we have noted on 
numerous occasions, this code section was repealed effective 
May 9, 2017.   Consequently, as noted above, the standard we 
apply in reviewing the trial court’s decision presumes that the trial 
judge’s factual findings are correct unless the preponderance of 
the evidence is otherwise.  Tenn. Code Ann. § 50-6-239(c)(7).” 



Outlaw: (More) 
excess pleadings 



Outlaw: Outdated 
authority 



Angel: New law 



Angel: Citations to 
the record 



Angel: 
• Arrive early. 
• Treat the self-represented employee respectfully. 
• Dress appropriately (client and court reporter, too). 
Outlaw: 
• Admit to the judge, “I didn’t know you have rules,” or, “I didn’t 

read that case.” 
• Wink at the judge after an evidentiary ruling favoring your 

client. 
• Tell the court reporter in the judge’s presence that you’ll need a 

transcript. 
 



• The Appeals Board tries to be as accommodating as 
possible. 

• Only appellate tribunal that attempts to schedule oral 
argument around the parties’ schedule. 

• Held generally once a quarter, rotating between grand 
divisions. 

• Next argument is July 10 at 6:00 p.m. at Nashville School 
of Law. 



• Arrive at the beginning of the docket.  Being late will mean you 
miss important instructions. 

 

• The Appeals Board will have read the entire record on appeal, 
so manage your time accordingly. 

 

• If a judge asks you a question, do not deflect. 

 

• If it is your first time arguing before the Board, tell them.  They 
might be a little more lenient. 



• Take the process seriously.  Just as a case can be won at 
oral argument, it can also be lost at oral argument. 

 

• Stick to the facts and the law.  Leave personal attacks on 
the other party, the other lawyer, the trial court judge, 
and the Appeals Board judges at the door. 

 

• Know your case.  The judges will know the record and 
they will recognize misstatements of the evidence and/or 
the law. 



       

 Prac. & Proc. Rule 2.02 

 
Angel: Adequate explanation of 
“good cause” 



Angels: 

• File a motion not another PBD; may be filed before a DCN 
issues. 

• Make a good-faith effort to resolve; Tenn. Comp. R. & Reg. 
0800-02-21-.16(2)(c). 

• Follow the rules on length of discovery; Tenn. Comp. R & 
Regs. 0800-02-21-.16(4)(c). 

Outlaws: 

• Attach the same set of interrogatories multiple times. 

 



Angels: 

• Call/e-mail to schedule a date at least 37 days out from 
when you plan to file; include a hearing notice when you 
file. 

• Give the self-represented employee a copy of Rule 56. 

     

     



 

Outlaw: 
Compound/multiple 
sentences/legal 
conclusions in a 
Statement of Undisputed 
Material Facts  



• Helpful “rule”: how would I do it if I were appealing from 
Chancery or Circuit Court? 
– Case settled after notice of appeal 

– Need additional time 

– Request oral argument 

– Seeking clarification 

– Expand the length of the brief 

– Any other relief 

• File a motion 



 

• Remember, once notice of appeal has been filed, jurisdiction over the case 
generally vests in the Appeals Board. 
 

• Trial court cannot rule on motions, conduct hearings, approve settlements, or 
generally conduct business absent a remand from the Appeals Board. 
 

– Exception to the rule: Tennessee Rules of Appellate Procedure, Rule 4(e).  
Timely filed motion pursuant to TRCP 50.02 (directed verdicts), TRCP 52.02 
(motion to amend or make additional findings of fact), TRCP 59.07 (new trial), 
59.04 (motion to alter or amend judgment) 
 

– Addressed by the Appeals Board in Watson v. Labor Smart, No. 2015-06-1358, 
2017 TN Wrk. Comp. App. Bd. LEXIS 13 (Tenn. Workers’ Comp. App. Bd. Feb. 3, 
2017). 

 



Your reputation matters! 

      Outlaw: Poisoning the Well 





 

• Read the Rules 

 

• Read the Practices and Procedures 

 

• Your reputation matters 

 






